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Tax Certiorari: Recent Appellate Division Split in
Interpreting New York Real Property Tax Law § 727(1)
By Daniel M. Lehmann
I.

Introduction

A recent Appellate Division,
Fourth Department, Real Property
Tax Law (RPTL) decision created a
Division split concerning the automatic three year tax assessment freeze
under RPTL § 727(1) after reducing a
tax assessment. The Fourth Department in Torok Trust v. Town Board of
Town of Alexandria1 affirmed the trial
court and held that a property owner
who successfully reduced an assessment for a tax year did not have to
bring subsequent reduction challenges for the next three tax years
while the initial reduction challenge
was pending.2 The Third Department
(and Second Department) held the
opposite.3 Both the Third and Fourth
Departments support their conclusions on contrary interpretations of
the legislative intent of RPTL § 727.4
II.

RPTL § 727
RPTL § 727(1) provides that,
[e]xcept as hereinafter
provided,...where an assessment being reviewed
pursuant to this article
is found to be unlawful, unequal, excessive
or misclassified by final
court order or judgment,
the assessed valuation so
determined shall not be
changed for such property for the next three
succeeding assessment
rolls prepared on the basis
of the three taxable status
dates next occurring on
or after the taxable status
date of the most recent assessment under review in
the proceeding subject to
such final order or judgment. Where the assessor
or other local official having custody and control

26

of the assessment roll
receives notice of the order
or judgment subsequent
to the filing of the next
assessment roll, he or she
is authorized and directed
to correct the entry of
assessed valuation on the
assessment roll to conform
to the provisions of this
section.5
III.

The Third Department’s
Interpretation of RPTL § 727

In Scellen v. Assessor for the City
of Glen Falls, the property owner
brought a tax certiorari proceeding under RPTL Article 7 to reduce
its 1998 tax year assessment.6 The
property owner reached a reduction
agreement with the City in December
2000 but did not agree on whether
RPTL § 727 required a reduction in
the unchallenged 1999 through 2001
assessments based on the reduced
1998 assessment. The property owner
moved to compel reduction of the
1999 through 2001 assessments. The
trial court held that the property
owner waived its right to reductions
because it failed to commence challenges to those assessments.7
The Third Department affirmed,
supporting its conclusion on the
statutory scheme underlying RPTL article 7 [that]
evinces a clear legislative
intent that a separate proceeding be timely commenced to challenge each
tax assessment for which
relief is sought,8 and the
legislative history of RPTL
727 gives no indication
that the Legislature intended to relieve petitioner
of this requirement in the
case of assessment rolls
established during the

pendency of a prior RPTL
article 7 proceeding.9
The Third Department recently reaffirmed its Scellen holding.
In Highbridge Broadway, LLC v.
Assessor of the City of Schenectady, the
commercial property owner became
eligible in 2005 for the 10 year business investment property tax exemption under RPTL § 485-b.10 The
property owner only applied for the
exemption in 2008, at which time it
was granted. In July 2008, the property owner brought an RPTL Article 7
challenge for an assessment reduction
because the assessor undervalued the
exemption. The School District was
notified but did not appear. In 2011,
the trial court found for the property
owner and that the property owner
was entitled to the exemption from
2008 through 2014. The property
owner conceded that it waived the
exemption for 2005 through 2007.
Thereafter, the City and County
issued refunds to the property owner
for previously paid tax years in accordance with the 2011 judgment.
The District did not respond. The
trial court held that the District did
not have to refund for the 2008 tax
year because it utilized the 2007 preexemption assessment roll but that it
did have to refund for 2009 through
2011 because the property owner was
not required to file an application
every year to apply the exemption.11
The Third Department stated that
the issue was “whether [the property
owner] was required to annually
commence separate proceedings
while its 2008 challenge was pending
in order for the court’s 2011 judgment
increasing the RPTL 485–b exemption to be binding on the subsequent
years.”12 The District relied on Scellen
that a separate annual challenge must
be brought and the Third Department
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agreed. It reasoned that “property
owners must preserve their right to
relief through annual challenges to
the assessment pending a determination of the original assessment challenge. Since petitioner failed to do so
here, Supreme Court lacked jurisdiction to direct the District to refund
payments made based on the 2009
through 2011 assessments.”13
IV.

The Second Department’s
Concurrence with the Third
Department

It seems that the Second Department agrees with the Third
Department.
In Jonsher Realty Corp./Melba, Inc.
v. Board of Assessors, the property
owner brought RPTL Article 7 proceedings challenging the assessments
for tax years 1998 through 2006.14 The
trial court directed a reduction of the
assessments and refund of overpayments. The Second Department affirmed in 2010.
The property owner then brought
a Civil Practice Law and Rules
(CPLR) Article 78 proceeding to force
the assessor to calculate transition
assessments under RPTL § 1805(3)
for the 2007 tax year and to refund
any overpayments triggered by the
granted 2006 assessment reduction.
The trial court granted the requested
relief.15
The Second Department reversed
and held that the property owner was
time-barred because it should have
properly brought an RPTL Article 7
challenge right after the filing of the
final assessment roll in 2007, which
has a 30-day statute of limitations,
and not the CPLR Article 78 challenge
after appellate affirmance, which has
a four-month statute of limitations.16
The property owner argued that
the four-month statute of limitations
applied because recalculation of the
2007 assessment under RPTL § 1805
only became necessary after the trial
court reduced the 2006 assessment
and the Second Department affirmed
in 2010.17

The Second Department disagreed and, citing Scellen, stated that
it found the Third Department’s analysis to be persuasive. It reasoned that
because the property owner sought
an assessment reduction for 2006, it
knew or should have known that if it
was successful, it would be entitled to
transition assessments in the following years and that judicial resolution
could take several years. The property owner should have preserved its
challenge to the 2007 assessment by
exhausting its administrative remedies by filing timely, annual grievances with the assessing authorities
and if it did not receive the requested
relief, to then timely bring a separate
RPTL Article 7 proceeding to challenge those assessments no later than
30 days after the filing of the final
assessment roll. Because it failed to
do so, the property owner was not
entitled to its requested relief.18
V.

The Fourth Department’s
Interpretation of RPTL § 727

However, the Fourth Department
reached the opposite conclusion.
In Torok Trust v. Town Board of
Town of Alexandria, the property owner brought a tax certiorari proceeding
in July 2007 pursuant to RPTL Article
7 to reduce the tax assessment on its
property for the 2007 tax year.19 The
School District was served but did
not intervene. The property owner
reached an agreement with the Town
in January 2009 to reduce the assessment for the 2007 tax year. The parties
agreed that RPTL § 727 applied to the
settlement and that, if the property
owner had previously paid any taxes
levied prior to the settlement order,
the District would refund the excess
based on the reduced assessment. The
District issued a refund for the 2007
school tax year but not for the 2008
school tax year. The property owner
moved to compel issuance of the 2008
refund and the District argued that
the property owner never brought a
tax certiorari proceeding for the 2008
tax year. The trial court held for the
property owner.
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The Fourth Department considered the plain language of the statute,
which imposes a three year assessment freeze where an “order or judgment” determines that the assessment
is “unlawful, unequal, excessive or
misclassified.”20 The court reasoned
that the parties’ reduction stipulation had the same effect as a judicial
determination. Therefore, the freeze
applied to next three succeeding
assessment rolls—the 2008 through
2010 tax years—which must have
the same assessment as the tax year
under review.21
Further, the court noted that
RPTL § 727(1) states that where the
assessor received the order or judgment after the next assessment roll
has already been filed, the assessor
must correct the assessed valuation
and then the property owner may
apply for a refund under RPTL §
726(1)(c).22 Therefore, there was an
automatic assessment reduction for
the 2008 tax year without the property owner bringing a separate
reduction challenge.23
The court supported its conclusion with the legislative intent of
RPTL § 727 to “reduce the need for
[annually] repeated litigation in challenging tax assessments.”24
VI.

A Wrinkle in the Third
Department’s Position?

The Third Department’s interpretation of the legislative history and
intent of RPTL § 727 in Rosen v. Assessor of the City of Troy25 is seemingly
at odds with the Third Department’s
interpretation in Scellen,26 and instead
is in accord with the Fourth Department’s interpretation in Torok.27
In Rosen, the issue was whether
RPTL § 727 included stipulations
settling an RPTL Article 7 assessment
challenge when there was no express
trial court finding that the challenged
assessment was “unlawful, unequal,
excessive or misclassified.”28
The Third Department in Rosen
held that the Legislature’s intent included stipulations and was not “nar-
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rowly restricted to those instances in
which an assessment is expressly and
judicially determined to be ‘unlawful,
unequal, excessive or misclassified,’
as this interpretation would eviscerate the statute’s intent.”29
The Third Department in Rosen
explained the statute’s intent. “The
legislative history of RPTL 727,
enacted in 1995, indicates that its purpose was to prevent assessing units
from increasing judicially reduced
assessments in succeeding years, to
prevent taxpayers from perpetually
challenging their assessments and to
spare all parties the time and expense
of repeated court intervention.”30

3.

4.

5.
6.

VII. Conclusion
Time will tell whether the First
Department will join the RPTL §
727(1) fray. Time will also tell whether
the Court of Appeals will resolve this
split. Until this disparity is resolved,
the cautious tax certiorari practitioner in the First, Second, Third, and
even Fourth Department jurisdictions
should timely file real property tax
assessment reduction grievances and
challenges every tax year, regardless
of whether or not the property owner
is in the process of achieving or has
achieved assessment reductions for
certain tax years by stipulation or
judicial order. No one has ever lost a
real property tax assessment reduction proceeding because of filing too
often.
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See Scellen, 300 A.D.2d at 980, 753
N.Y.S.2d at 537 (holding that the statutory
scheme underlying RPTL article 7 evinces
a clear legislative intent that a separate
proceeding be timely commenced to
challenge each tax assessment for which
relief is sought).
N.Y. REAL PROP. TAX LAW § 727(1)
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petitions as well as the three-year period
thereafter.”).
Scellen, 300 A.D.2d at 980, 753 N.Y.S.2d at
537.
Id. (citing N.Y. RPTL §§ 702, 704, 706;
N.Y.C.C.R. tit. 22, ch. II, § 202.59(d)(2)
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at 680.
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12.

Id.

13.
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14.

118 A.D.3d 787, 787, 988 N.Y.S.2d 203, 205
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v. Assessor of the Town of Greenburgh, 8
Misc.3d 1027(A), 806 N.Y.S.2d 446 (Sup.
Ct. Westchester Cnty. 2005), aff’d, 33
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