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The New Secret Weapon:
Retroactive Gounsel Fees

Court grants fees on prior motion where they were previously denied

motion filed in Family Cout to

includetherequesthatthe opposing
patty pay coun®l fees The theory for
swchrequestss thatthe othersideis not
only wrong, but he shouldbe punished
for his conduct by beingorderedto pay
counselfees Occasionallythe prevait
ing party on a motionis rewarced with
that most covetedaward soughtby all
divorceattorneys,the grantingof coun
sd fees.However,by far thenormisfor
the court to simply deny counselfees
without prejudice. Nevetheless
divorce lawyers continue to reques
counsefees— andwhy not?An award
of counselfeesrepresentgo our clients
and to ourslves, vindication. It con
notesthe ideathatour client is the one
whois “right,” and“good.” It givesour
clientthe psychologicaledgein the bat
tle andreinforcesthe ideato our client
thatthey havea “greatlawyer.”

Yet in the majority of cases,the
court is unimpressed or otherwise
unmovedwith the latest“bad deed”to
be denouned The court routinely
movespastthe behavior,chalking it up
to equaly bitter spowsesor simply dif-
ferent points of view or just whatis to

I t is boiler-plate for nearly every

beexpecedin adivorcecas. Butwhen
the bad behavor continuesand a liti-
gantis confronted with having to file
motion after motion, the divorce lawyer
now hasa newly approvedweaponin
his arsenal retroacive counl fees.

The Appellate Division recently
decided the cas of Miljenovic v.
Miljenovc, 2007 WL 3239157 (N.J.
Swer. A.D.). In Miljenovc, the
Appellate Division appoved the trial
courts graning of legal fees not only
on a motion before the cout, but also
with regad to a prior motion for which
legal fees had previousy beendenkied.
Judge Pogargy of OceanCouny had
deniedcoungl feesto the plaintiff-wife
on the first application because he
foundinsuficient badfaith on the patt
of the defendarthushand. On the next
motion, however, the coutt expresly
found that the defendantacted in bad
faith, causng theplaintff to incurcoun
sel feesneedesdy. The coutt directed
that plaintiff’ s counselsubnit a ceittifi-
cation of sewices for the legal fees
incured on both the prior motion and
the pendng motion.

It isblackdetterlaw thatacoutt has
discretion to awad coun®l feeson an
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appicaiton upona finding of badfaith.

N.JS.A. 2A:34-23; R. 5:3-5(c)(3);

Williamsv. Williams 59 N.J. 229, 233
(1971). In Miljenovic, however, the
defendantmade a somewhat techntcal
argunrentthatappeas to bejustfi ed by
the Court Rules Defendantappeatdon
the groundsthat an order for counsel
feesmust be issued at the time of the
enty of the coutt’s substntive order
DefendantarguedthatR. 4:42-9,which
authorizesthe graning of counselfees
in a family acton puruantto R. 5:3-
5(c), specfically prohibits the grantng
of coun®l feesfor amotion ata subse
guenttime by a sepaate order R. 4:42-
9(d) readsasfollows:

(d) Prohibiting Sepaate Orders
for Allowan®e of Fees. An
allowanceof feesmadeon the
deeminaton of a matter shall
be includedin the judgrent or
order stating thedetermination.

It would seem that a readingof the
plan language of the Rule supports
defendart’s technical argunent. The
Appdlate Division, however, affirmed
the trial court’s decision, pointng to the
trial court’s discretion to grant counsl
fees and citing Williams 59 N.J. at 233.
The appellate court aso cited R. 5:3-7,
which recites the court’s authoity to
order emnomic sarctions as well as
“any other appropriate equitable remedy.”

Ther is now no quesion that a
coutt maygrantretroactve counsefees
and, therefore, we aspracttionershave
a new tool, a “new secret weapon.”
Perhapsthe coutt you are before gave
the beneft of the doubtto the opposing
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party onthe previousappication, justas
Judge Pogasky seemed to do in
Miljenovic Pehaps, repeatd motions
are just what it takesto denonstate a

patiem of badfaith. Onceyou are able to
give thecourtanundestanding of “what
is realy going on,” andthe coutt comes
to the conclsion that prior conductwas

unjustified, the court may grant the

counselfeereques previously denied.
So | sayto my advesary,Mr. X (you

knowwhoyou are), “Watch out” H



