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L Introduction
There has been a dramatic change in the rights of grandparents to have an ongoing
relationship with their grandchildren. Until recently, the idea that grandparents might go to court to
engage in a legal battle over their desire to spend time and maintain a meaningful relationship with
 their grandchildren was simply unthinkable. The legal principles underlying these changes are more
defined due to recent court decisions, but it remains critical for the practitioner who represent clients in

these matters to understand and keep up with ongoing developments.

The right of grandparents to have visitation with their grandchildren is purely statutory, and
thus, the statute is the starting point for the practitioner, when confronted with such a situation.
However, due to the equitable nature of the remedy, one must also look to case law and use common
sense when preparing a case for presentation to a court. This chapter will discuss the history and
development of the right to grandparent visitation, describe the current New Jersey statute and provide

a description of a grandparent visitation case from start-to-finish.

Grandparent visitation is unlike other family law areas in that it introduces third parties into
the more traditional nuclear family of parents and their children. For this reason, the practitioner must
not only be knowledgeable of the law, but be sensitive to the emotional aspects of the case when
counseling his or her clients. Most importantly, at all times, the practitioner must remember that the
focus is not only what is in the best interests of the grandchildren, but whether there is proof that the

grandchildren will suffer harm if there is no visitation.
II. Historical Perspective

In New Jersey and in all other states, there was no right at common law for grandparents to
have visitation with their grandchildren. Even in the case of divorce, grandparents traditionally lacked
legal standing to interfere in the nuclear family, and had no viable cause of action cognizable in any

court.

11-1



GRANDPARENT VISITATION

However, major social and legal changes over the past few decades have altered the common
law landscape. With advances in medical care, life expectancies have increased and people are staying
healthier longer, making it more likely that grandparents will be able to have an active relationship
with their grandchildren. Moreover, grandparents have banded together to fight for increased rights
for the elderly, and one of the rights for which they have fought hardest is the right to spend time with

their grandchildren, even over the objection of the parents.'

Probably the largest social factor impacting upon grandparent visitation has been the increase
in the number of divorces. As divorce has become more prevalent, the result has been a greater
number of fragmented nuclear families, non-traditional custodial arrangements, and step-families. A
common situation due to the increased number of divorces has been the denial of visitation by the

custodial parent to the ex-spouse’s parents.

Adding to the confusion and difficulty, divorced parents often remarry, creating a second
nuclear family unit with entirely new sets of grandparents and relatives. Moreover, in certain cases,
stepparents become adoptive parents, cutting off the legal relationship between the grandchild and one

side of his or her biological family.

In addition to the complications wrought by divorce and remarriage, grandparents may face
the loss of a relationship with a grandchild due to the death of one of the parents. Finally, many
grandparents have no connection to their grandchildren because of an estrangement or ongoing dispute

with their own children.
IIL. Creation of a Statutory Right

All of these factors prompted grandparents into action, and state legislators were not reluctant
to grant them remedies for their concerns. In 1972, New Jersey first enacted a statute granting
grandparents a right to visitation with their grandchildren. N.J.S.4. 9:2-7.1, known as the
Grandparent Visitation Statute (GVS). The GVS originally provided grandparents a right to have
visitation with grandchildren in the event of the death of one of the parents. In 1973, the GVS was

" For simplicity, and in an effort to avoid confusion, the members of the first generation will be referred to in
this chapter as “grandparents.” Their children, the second generation, will be called “parents” or “children,” and
the third generation will be referred to as “grandchildren.”
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amended to permit visitation in the event of the divorce of the parents or their separation with or

without a court order.?

The GVS gave grandparents the right to bring an action in the Superior Court where the best
interest of the grandchildren would be examined to determine whether there should be visitation.
N.J.S.A. 9:2-7.1. Although at least one court determined that the grandparents’ rights were derivative
of the parent’s right to visitation, see Thompson v. Vanaman, 210 N.J. Super. 225 (Ch. Div. 1986), the
Appellate Division ruled that the statute, in fact, created an independent right in the grandparents.
Bennet v. Bennet, 150 N.J. Super. 509 (App. Div. 1977); see also Adoption of a Child by M, 140 N.J.

Super. 91 (Ch. Div. 1976).
In 1993, the statute was again amended and significantly expanded the rights of grandparents
to visitation. This amendment to the statute removed the death, divorce, or separation requirements
and permitted grandparents to bring an action for visitation even when the nuclear family remained
intact. Moreover, the eight statutory factors provided guidance to the courts as to what must be
considered in assessing a grandparent’s right to visitation.

a. A grandparent or any sibling of a child residing in this State
may make an application before the Superior Court, in accordance
with the Rules of Court, for an order for visitation. It shall be the

burden of the applicant to prove by a preponderance of the evidence
that the granting of visitation is in the best interest of the child.

b. In making a determination on an application filed pursuant to
this section, the court shall consider the following factors:

1) The relationship between the child and the applicant;

)] The relationship between each of the child’s parents
or the person with whom the child is residing and the
applicant;

3) The time which has elapsed since the child last had
contact with the applicant;

“ The effect that such visitation will have on the
relationship between the child’s parents or the person with
whom the child is residing;

) If the parents are divorced or separated, the time
sharing arrangement which exists between the parents with
regard to the child,;

2 A 1988 amendment to the statute extended the same rights to siblings of a minor.
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) The good faith of the applicant in filing the
application;

@) Any history of physical, emotional or sexual abuse
or neglect by the applicant; and

® Any other factor relevant to the best interests of the
child.

c. With regard to any application made pursuant to this section,
it shall be prima facie evidence that visitation is in the child’s best
interest if the applicant had, in the past, been a full-time caretaker for
the child.

NJ.S.A.9:7.1.

PRACTICE POINTER: It is important for the practitioner to carefully read and consider
the implications of the language of the statute.

In essence, the amendments to the statute created a means for grandparents to petition the
court to either maintain or obtain a meaningful relationship with their grandchildren, even over the

objection of the parents. The consequences of the amendments have evolved over the years.’
Iv. New Jersey Case Law

Since the most recent amendment to N.J.S.4. 9:2-7.1, there have been several reported cases
concerning grandparent visitation. Although the earlier case law with regard to grandparent visitation
was decided and published prior to the broadening of the statute, it remains helpful in understanding

the policies and perspectives surrounding the issue.

Perhaps not surprisingly, a constitutional attack was launched against the statute shortly after
the amendments were passed by the legislature in 1993. InR.T. & M.T. v. JE. & L.E., 277 N.I. Super.
595 (Ch. Div. 1994), the defendant parents asserted that the creation of a right to grandparent
visitation for intact families impermissibly interfered with the parents’ right to raise their children, in
violation of the Fourteenth Amendment of the United States Constitution. This challenge was rejected

by the court.

Judge Segal observed that the right to parent was not unlimited, and that the State may impose

reasonable restrictions upon the parents for legitimate reasons, citing child labor laws, car seat and seat

3 It is interesting to note that the State of Illinois has passed a statute similar to the 1993 version of the

grandparent visitation law, and within one year of its passage it was repealed. Illinois felt it had opened the door
too far; it is possible that New Jersey may decide likewise in the future.
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belt regulations, and the like. Id. at 598. Further, he noted that the statute does not give grandparents
an automatic right to visitation; rather, it provides for them the right to apply to the courts for
visitation, The court process and judicial discretion, exercised in light of the statutory factors and
designed to promote the best interests of the grandchild, prevents the actions of the State from being
arbitrary, Id. at 599. Finally, Judge Segal reviewed challenges to similar laws in other states. After
review, the court determined that, “the statute clearly employs fundamentally fair procedures, it is not
arbitrary or capricious and can be said equally to balance the interest of all parties involved.” Id. at
601.

_No appeal of that decision was published but other cases discussed below have addressed the
constitutionality of the statute. Moreover, as R.T. is a trial court decision, it is not binding on other
trial courts. It should be noted that Judge Segal addressed the status of comparable statutes in other
jurisdictions in his opinion, paying careful attention to then recent developments. For example,
although Judge Segal pointed to Florida as a state that had upheld a statute similar in provisions to the
New Jersey statute, the Florida Supreme Court has since struck down its grandparent visitation statute

as unconstitutional on roughly the same grounds as asserted by the defendant-parents in R.7.

PRACTICE POINTER: This area of the law remains in flux, and requires up-to-date
research by the practitioner.

Another early post-amendment case that may be of use to the practitioner does not strictly
address the provisions of the statute, but deals with issues that will be commonly confronted in
practice. In RK. & LK v. AJB. & HB., 284 N.J. Super. 687 (Ch. Div. 1995), the plaintiff
grandparents were the parents of A.J.B.’s first wife, who had died in 1993. Approximately one year
later, A.J.B. was remarried, to H.B. Shortly after the marriage, H.B. filed an action to adopt the child
of A.J.B. The grandparents brought an action for visitation rights, sought to intervene in the adoption
action, and requested consolidation of the two actions. The basis of their concerns was that the
marriage had come too quickly after the death of the first wife, and the grandparents feared that A.J.B.

and H.B. would completely cut off the grandchild from relations with her mother’s family.

Judge Fisher determined that the grandparents should be permitted to participate in the
adoption action, but that the question of visitation should be heard and decided in a separate action.
Although the adoption statute strictly limits the class of persons entitled to intervene, the statute

incorporates the Rules of Court by reference. Judge Fisher found the grandparents could be given
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standing to participate in the adoption action under R. 5:10-5(b), which permits the court to “direct
that notice of the proceeding shall be given to any persons whose interests may be prejudiced or
affected by the entry of a judgment of adoption.” Judge Fisher reasoned that the discretion given by
the Rules of Court, and incorporated by the Legislature into the adoption statute, “should be exercised
in favor of expanding the class of persons who may be heard when such an expansion could
potentially clarify what is in the best interests of the child.” /d. at 694. However, the judge denied
consolidation of the actions for adoption and for visitation: “It is preferable that there be separate
hearings so that the focus on each important issue will not be blurred by the confluence of all the

testimony on both subjects at one sitting.” Id. at 695-696.

Aside from the practical holding, the subtext of Judge Fisher’s decision offers important
cautionary advice that the practitioner may want to pass on to the clients. “Indeed, the grandparents’
opposition to the adoption carries potential disadvantages, in that it may be unlikely to engender the
cooperation of A.J.B. and H.B. in keeping the child’s memory of her late mother alive (assuming the
grandparents’ worries in that regard are founded), nor would one likely expect, human nature being
what it is, any cooperation from A.J.B. and H.B. in the facilitating of the grandparents’ visitation with
the child.” Id. at 693.

PRACTICE POINTER: The practitioner should advise the clients to consider carefully
the long-term impact of litigation on their entire family, including their relationship
with the grandchild, before they decide to proceed.

These pre-amendment cases are still useful to the practitioner in planning legal arguments and
crafting the almost inevitable legal brief to the court, and are more useful for the analyses and

principles that underlie them, rather than for their specific holdings.

The most significant pre-amendment case for the practitioner representing grandparents is
Mimkon v. Ford, 66 N.J. 426 (1975).  In Mimkon, the grandchild lived with her mother and
grandmother for about two years after the divorce of her parents. In 1970, when the grandchild was
four years old, her mother died and her father was granted custody. His new wife, the grandchild’s
stepmother, adopted her and, after a few visits, the father and stepmother cut off almost all contact
between the grandchild and the grandmother. The grandmother then brought an action for visitation

under the statute.
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Going beyond the best interests test set forth in the statute, the Mimkon Court essentially
founded its decision on “natural law” and the biological and emotional bonds between persons related
by blood. In fact, the decision finds almost presumptively that grandparent visitation is always in the
best interests of a child:

It is a biological fact that grandparents are bound to their grandchildren
by the unbreakable links of heredity. It is common human experience that
the concern and interest grandparents take in the welfare of their
grandchildren far exceeds anything explicable in purely biological terms.
A very special relationship often arises and continues between

grandparents and grandchildren. The tensions and conflict which
commonly mar relations between parents and children are often absent

- between those very same parents and their grandchildren. Visits witha
grandparent are often a precious part of a child’s experience and there are
benefits which devolve upon the grandchild from the relationship with his
grandparents which he cannot derive from any other relationship. Neither
the Legislature nor this Court is blind to human truths which grandparents
and grandchildren have always known. 1d. at 437.

The Mimkon Court also addressed the five most commonly made arguments against court-
ordered grandparent visitation, giving focus to the practitioner in preparing for the adversary’s

counter-arguments. They are as follows:

0)) Ordinarily the parent’s obligation to allow the grandparent to visit the child is

moral, and not legal.

) The judicial enforcement of grandparent visitation rights would divide proper

parental authority, thereby hindering it.

3) The best interests of the child are not furthered by forcing the child into the

midst of a conflict of authority and ill feelings between the parent and grandparent.

4) Where there is a conflict as between grandparent and parent, the parent alone
should be the judge, without having to account to anyone for the motives in denying

the grandparent visitation.

) The ties of nature are the only efficacious means of restoring normal family

relations and not the coercive measures that follow judicial intervention.
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66 N.J. at 431 (citations omitted). The practitioner should be aware of these arguments and prepared
to meet them, since they will often be raised in opposition to the action for visitation, even in light of

the developments of more recent case law.

There are several other cases that should be reviewed by the practitioner in crafting an
argument or legal brief in favor of visitation on behalf of his or her clients. In Globman v. Globman,
158 N.J. Super. 338 (App. Div. 1978), the court held that where the maternal grandparents had raised
one of the two grandchildren for four years during the period of the grandchild’s mother’s mental
illness, they were entitled to visitation when the father denied the grandparents access after divorce.
The court indicated that the visitation should be crafted so as to avoid conflict between the father and

the grandparents.

In Thompson v. Vanaman, 210 N.J. Super. 225 (Ch. Div. 1986), the grandmother had been a
full-time caretaker for the three grandchildren, spending about twelve hours per day with them for a
period of four years. Family disagreements arose and the parents subsequently cut off the
grandmother’s contact with her grandchildren. She brought an action for visitation and prevailed. It is
interesting to note that the court did not feel limited by the explicit terms of the statute, which at that
time did not permit visitation in the absence of death or divorce, but rather found that it had equitable
jurisdiction to grant the grandmother’s visitation request. The court stated: “The mere fact that a
parent does not desire visitation between his children and their grandparents can never by itself be
sufficient reason for denying that visitation.” Id. at 229. The court cited Globman, then added:
“N.J.S.A. 9:2-7.1 creates a presumption that the best interests of the grandchild are ordinarily served
by maintaining contact and communication with their grandparents.” Id. A fair reading of the statute
as it then existed indicates that this observation is not strictly true (nor is it true today), since the
statute requires the court to make findings as to the best interests of the grandchild before determining

if any visitation should take place.

In Becker v. Becker, 262 N.J. Super. 311 (Ch. Div. 1992), a child was bormn to two
unemancipated minors. The mother and child resided primarily in the home of the paternal
grandparents, and though the mother returned to her own mother’s residence fairly frequently, she
came without the baby. The maternal grandmother brought an action for visitation, which was granted
based upon the fact that, as an unemancipated minor, the mother technically resided in her mother’s

home, so she and the father of the child were, in a sense, “separated” within the meaning of the statute.
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A case of which the practitioner should be aware, although it has little legal force under the
new statute and in light of more recent case law, is Adoption of a Child by M, 140 N.J. Super. 91 (Ch.
Div. 1976). In dicta, the court observed that it would rarely, if ever, be in the grandchild’s best
interests to order grandparent visitation over the objection of the parents. However, this is precisely

what the 1993 revision to the statute now permits.

Courts have considered grandparents’ rights in the context of custody disputes in which
grandparents were requesting custody of their grandchildren rather than just visitation and have
referenced the GVS. In SM. v. AW, 281 N.J. Super. 63, 70-71 (App. Div. 1995), the Appellate

Division, citing Mimkon v. Ford, supra, noted that “it is not accidental that the legislature has seen fit
' to insure a mechanism to enforce a right on their part to have access to their grandchildren. It
represents part of a favored public policy that grandparents are in a special relationship to their
grandchildren.” So, too, our Supreme Court acknowledged that all 50 states have some form of
grandparent visitation statute in addressing the right of third parties to visitation with a grandchild.
See V.C. v. M.J.B., 163 N.J. 200, 216 (2000) note 4. Grandparents’ impact on the upbringing of their
grandchildren and the protection afforded to the grandparents by the statute were even considered in
the denial of a custodial parent’s request to relocate from New Jersey to Montana. McMahon v.
McMahon, 256 N.J. Super. 524, 535 (Ch. Div.1991). The importance of grandparents to their

grandchildren has clearly been recognized by our courts.

However, those grandparents’ rights are viewed on a case-by-case basis, considering the facts
and circumstances of each family. The Court further delineated the rights of biological grandparents
following the termination of the parental rights of a natural parent and subsequent adoption by non-
family parties in In the Matter of the Adoption of a Child by W.P. and M.P., 163 N.J. 158 (2000). K.S
and M.J.S. were the natural grandparents of V, who at six months old was placed in the custody of
non-relatives by her unmarried mother. The biological father was incarcerated and the mother
consented to the adoption by the non-relatives, thereby terminating her parental rights. After some
time, the father’s parental rights were also terminated but his parents maintained an application for
visitation with V. The adoptive parents filed an appeal after the trial court granted continuing
visitation to the grandparents. The appellate court decided the case on statutory grounds and did not
address the constitutional argument. The Court found that the GVS was inherently in conflict with the

Adoption Act as applied and public policy and the law precluded grandparent visitation when intact,
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